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IN THE MATTER OF THE ARBITRATION ACT 1996  

AND IN THE MATTER OF AN ARBITRATION UNDER THE RULES OF THE 
HUNT ARBITRATION SERVICE: TRUSTMARK EDITION, SEPTEMBER 2018  

 

BETWEEN: 

 

 

Mr ROBERT H  LEES and Mrs MIA LEES 

Claimants 

- and - 

 

SURREY HILLS LANDSCAPING LIMITED 

Respondent 

 

 
 
 

    
 

FINAL AWARD 
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BACKGROUND 

1. During late Summer 2017, the Claimants commissioned the Respondent to carry out 

landscaping work at their property, Hurlands, Hurlands Lane, Dunfold, Surrey, GU8 4NT. 

On 26th November 2017, the Claimant gave notice to the Respondent to terminate the 

contract between them with immediate effect. 

The parties have not been able to agree as to the balance due to the Respondent at the 

date of the termination and applied, under the Trustmark Scheme, for their dispute to be 

resolved by Arbitration.  

I was appointed as Arbitrator on 5th October 2018. 

 

2. My appointment was made under the Hunt ADR Arbitration Service: Trustmark Edition and 

its September 2018 Rules (“the Scheme Rules”) regulate it.  The Arbitration Act 1996 (“the 

1996 Act”) governs matters which the Rules do not cover.  

The seat of the Arbitration is London, England. 

 

3. On my appointment, I received the following documents: 
 
Claimant 
 
(1) 21st/24th 

September 2018 
Statement of Case, incorporated in the Arbitration 
Application Form. 

(2) 1st September 2017 Landscape Works Agreement. 
(3) 9th October 2017 Letter, Respondent to Claimant. 
(4) 15th May 2018 Report, Mr Richard Wanless. 
(5) 15th June 2018 Report, Mr Alan Sargent. 
(6) Undated Two photographs. 

 
Respondent 
 
(7) 3rd October 2018 Defence. 
(8) 1st October 2018 Statement, Mr Jeff Walker. 
(9) Undated Scale Drawing. 
(10) 20th August 2017 Hurlands, Drive Specification. 
(11) 20th November 2017 Completion List. 
(12) Undated Aggregates Schedule. 

 
 

4. As part of initial procedural matters, the parties sent me the following further documents: 

Claimant 

(13) 26th October 2018 Reply. 
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(14) Ditto E-mail exchange between the parties. 

(15) Ditto Requested Information, Question 6. 

(16) 5th December 2017 E-mail, “Agreed Extras”, Respondent to Claimants. 

(17) 2018, September 14 HJS Groundworks, Estimate 202018. 

(18) 2018, September 14 HJS Groundworks, Estimate 272018. 

(19) 2018, September 14 HJS Groundworks, Estimate 282018. 

(20) 2017, November 30 Claimant, Estimate, Richard Covey Fencing. 
 

 
Respondent 
 
 (21) 2017, September 10 Lees, Respondent, Invoice number 1080. 

(22) 2017, September 24 Lees, Respondent, Invoice number 1087. 

(23) 2017, October 9 Lees, Respondent, Invoice number 1091. 

(24) 2017, November 3 Lees, Respondent, Invoice number 1099. 

(25) 2017, November 30 Lees, Respondent, Invoice number 1103. 

(26) 2017, December 4 Lees, Respondent, Invoice number 1104. 

(27) 2017, December 5 Lees, Respondent, Invoice number 1105. 
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GENERAL 

5. I refer, in paragraphs 9 to 14 below, to the terms of the Contract between the parties. 

It, and the documents incorporated with it, established a price for the work the Respondent 

was to carry out.  The Claimants claim a reduction of that price.   

The matters on which they base their claim fall into two categories: 

• Work which was incomplete at the date of termination. 

• Work which was unsatisfactory at that date. 

The parties have agreed the compensation for certain of the items but have not been able 

to agree on the remainder. 

There are also disputes about the contract price and certain extras and other matters, and 

the Respondent claims interest on any amount awarded to it. 

 

6. The Trustmark Scheme is intended to provide a simple, cost-effective method of resolving 

disputes.  For that reason, the Rules governing the Scheme require the parties’ submissions 

to be limited to 2,000 words.  Notwithstanding that requirement, the parties submitted a 

much longer Statement of Case and supporting documents, and Defence.  On my 

appointment, I allowed those to stand, pursuant to the discretion given to me.  The Reply 

the Claimants submitted to the Defence was almost four times the permitted length (13 

pages and 7,920 words) and was accompanied by a lengthy supporting document. 

 

7. In essence, my approach, as Arbitrator, to this type of dispute is no different from the 

approach a Judge would adopt in a Court of law.  It is for the party making a claim to prove 

its case on the balance of the evidence.  However, I am not bound by the Civil Procedure 

Rules but by the 1996 Act.  

 

8. It is common in disputes that conflicts of evidence arise and the fact that I find in favour of 

one party on a particular issue does not constitute a finding that the other party is lying. 
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THE CONTRACT 

9. On 1st September 2017, the parties entered into a Landscape Works Agreement, which 

required the Respondent to carry out Landscape Works at the Claimants’ property and the 

Claimant to give it access to the property to do so. 

I set out below certain of the provisions of the Agreement relevant to this dispute. 

In addition, the Consumer Rights Act 2015, Section 49(1) provides: 

“Every contract to supply a service is to be treated as including a term that the 
trader must perform the service with reasonable care and skill.” 

 

10. Definitions 

Clause 1.1 of the Agreement contained the following definitions: 

“’Contract Documents’ means this Agreement and the documents referred to in 
and forming part of this Agreement; 

‘Contract Sum’ means the amount stated in schedule 1 which is payable for the 
Landscape Works subject to such adjustments as are provided for in the Contract 
Documents. 

‘Landscape Works’ means all the work to be executed in accordance with this 
Agreement and as more particularly set out in the Drawings and Specifications.” 
 

11. 

(1) 

 

 

 
 
 

 

 

 

 

 

 

 

 

 

(2) 

Drawing and Specification 

A letter dated 22nd August 2017 from the Respondent to the Claimants, which referred to 

a Meeting between the parties on 22nd July 2017, contained an offer to undertake 

specified work.  It gave prices for each of the categories of work, which included a clay 

paved courtyard and alternatives of a clay paved driveway or a loose shingle driveway, for 

the following alternative costs: 

 “Total £69485 + vat (shingle driveway and 1 – 1.2-metre-high laurel  
   Total £91565 + vat (Clay paved driveway and 1.5 – 1.8 metre high laurel” 

 
Increasing the height of the hedging added £2,330.00 to the lower figure, giving a total of 

£71,815.00. 

That figure included a clay paved courtyard of 110 m2 and a loose shingle driveway of 

370m2. 

Paragraph 12, Standards and Conditions, included the sentence: 

“All work to be carried out to a very high standard in accordance with our 
specification.” 

 

The Landscape Works Agreement, Schedule 1, gave certain details of the work, including 
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(3) 

 

 

 

 

 

 

(4) 

 

a schedule of timings and the same alternative costs. 

 

A letter dated 9th October 2017 in generally similar terms to that dated 22nd August 2017, 

including paragraph 12, but with certain specific variations and the provision of a clay 

paved courtyard and driveway threshold and loose shingle driveway, quoted a total price 

of £87,860 plus VAT. 

That figure included a paved courtyard and driveway threshold of 265 m2 and loose 

shingle driveway of 355 m2. 

 

A Hurlands Drive Specification, Version 1.0, dated 20th August 2017, which bore no 

evidence of its provenance, referred to Drawing FME-A/HUR/14/01 of Frances and 

Michael Edwards Architects Limited. 

 

12. Variations 

Under the heading “Variations”, the Landscape Works Agreement, clause 7, provided: 

“7.1  The Client may request modifications or amendments to the Landscape 
Works (including the Drawings and Specifications) at any time during the 
term of this Agreement and the Contractor shall use its best endeavours to 
comply with all such requests, provided that the parties shall immediately 
negotiate in good faith to determine whether any such modifications or 
amendments are practicable and (where applicable) negotiate to agree upon 
an amended price. 

7.2  Where any such modifications or amendments to the Landscape Works are 
agreed between the parties in accordance with clause 7.1, they shall be 
recorded in writing, whereupon they shall be deemed to be incorporated into 
this Agreement. 

7.3   Where the parties do not reach agreement in accordance with clause 7.1, 
this Agreement shall remain unchanged and shall continue to be binding on 
both parties.” 

 

13. 

(1) 

 

 

 

 

 

Contract Sum and Payment 

Clause 6 provided: 

“6.1   The Client shall pay to the Contractor the Contract Sum inclusive of any VAT 
in the manner, at the rate and at the times provided in schedule 1. … 

6.2   The Client shall pay the Contractor the amounts due under clause 6.1 within 
5 working days of receiving the invoice from the Contractor. 

6.3   Where any monies owing under this Agreement are not paid by the due date 
and at the discretion of the Contractor, the Client shall pay interest of 4% 
over LIBOR.  This interest shall be paid from the date on which the amount 
became due to the date of payment. 
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(2) 

6.4   All materials supplied by the Contractor including materials incorporated into 
the Landscape Works shall remain the property of the Contractor until 
payment has been made in full.  The Contractor shall be entitled to full 
access to the site to dismantle and remove all Landscape Works and 
materials if payment is not made in accordance with this Agreement. 

6.6   The cost of additional goods or services ordered by the Contractor on behalf 
of the Client will be agreed in writing and subject to the payment conditions 
set out in this agreement.” 

 
Schedule 1 provided: 

“(6.1) Payment terms: Fortnightly staged payments equal to material cost and 
labour provided.” 

 

14. Termination 

Clause 14 provided for the contract to be terminated in certain circumstances.  Clause 

14.4 gave the Claimants the right to terminate it at any time, in the following terms: 

“The client has the right to terminate the contract at any point and if cancelled 
both parties shall determine in good faith a payment equal to the value of all 
materials and labour supplied to that point.” 

 
Clause 14.3 made further provision in those circumstances: 

“In the event that this Agreement shall have been terminated or the carrying out of 
the Landscape Works has been suspended pursuant to clause 14, the Client shall 
reimburse the Contractor all direct costs and expenses incurred as a consequence 
of such termination or suspension.” 

 

The Claimants say that they terminated the Contract on 26th November 2017 pursuant to 

clause 14.4. 

 

15. Contract value 

The Claimants contend that the Contract value and agreed extras are: 

Contract value 
Agreed extras 
 

81,164.40 
3,412.50 

 __________ 
 
 84,576.90 
 __________ 

 

 

The parties detail the Contract value in the following way: 

Item Item description        Claimants Respondent 

1. Clearance 5,770.00 5,770.00 

2. Cables and ducting 3,420.00 3,420.00 

3. Clay paved path:  10 m2 2,675.00 2,675.00 
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4. Clay paved courtyard and driveway threshold 24,265.00 24,265.00 

5. Loose shingle driveway 18,522.30 19,265.83 

6. Brick piers for gate 2,400.00 2,400.00 

7. Chain link fencing 2,990.00 2,990.00 

8. Public footpath works 2,270.00 2,270.00 

9. Portuguese laurel hedging, 1.5 – 1.8 metre 3,600.00 3,600.00 

10. Land drainage 3,750.00 4,090.90 

11. Landscaping and seeding 11,502.10 
     __________ 

      81,164.40 
     __________ 

11,502.10 
__________         

82,192.10 
__________ 

 

There are some small discrepancies between those figures and the figures in the parties’ 

submissions: for example, the figure in the Respondent’s Summary of Costs puts the 

contract total at £82,180.33 and its total for work completed and the amount allowed to 

complete the work required is £82,380.23.  

 In the paragraphs below, I resolved both the Items with a difference in the Claimants’ 

favour, upholding their Contract value of £81,164.40.  

 

16. The Claimants claim a credit of £12,129.90 (rounded to £12,130.00) for various matters 

which arose before Messrs Sargent and Wanless issued their findings.  

In relation to those matters, the parties have agreed to the Respondent making the 

allowances in black below and I have awarded the allowances in blue: 

Item Item description Allowance 

1. Clearance 0.00 
2. Groundwork, cables and ducting 2,199.00 
3. Clay paved path:  10 m2 427.60 
4. Clay paved courtyard and driveway threshold 2,801.00 
5. Loose shingle driveway 1,301.00 
6. Brick piers for gate 207.50 
7. Chain link fencing 0.00 
8. Public footpath works (91.50) 
9. Portuguese laurel hedging, 1.5 – 1.8 metre 0.00 
10. Land drainage 0.00 
11. Landscaping and seeding 200.00 

     __________ 
      £ 7,044.60 
     __________ 
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My rationale for my awards appears in the following paragraphs. 

 

17. 

 

Additional Work 

The parties’ submissions include references to additional work, not covered by the 

procedure the contract required and without agreement being expressed as to its price.  I 

have dealt with such work on a quantum meruit basis: ie that the Respondent should be 

entitled to a reasonable sum for it. 

 

18. VAT 

All the figures to which I refer in this Award are net of VAT. 
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THE ISSUES 

19. The Claimants maintain that, when they terminated the contract, a variety of work 

remained outstanding, that the value of the work completed was £69,034.50 and the 

value of the work outstanding was £12,129.90, which they rounded to £12,130.00.  Work 

found by Messrs Sargent and Wanless to be required added £15,000.00 to that, making 

a total of £27,130.00 which they claim is not due. 

The parties agreeing that the Respondent’s first four Invoices, totalling £50,144.00, had 

been paid before the termination, the Claimants contend that they are liable to pay a 

further £7,302.90. 

 

20. The Claimants rely on Reports, dated 15th May 2018 of Mr Richard Wanless and of 15th 

June 2018 of Mr Alan Sargent. 

The Introduction to Mr Sargent’s Report recited that it had been commissioned by the 

Claimants following a failed Mediation under the auspices of the Association of 

Professional Landscapers (APL) (of which he was the Founder) Arbitration Service.  Mr 

Sargent had been accompanied in his site inspection by Mr Richard Wanless and their 

purpose had been to “[set] out the primary issues and potential causes of the original 

complaints made by the owners against the Contractor.” 

It said that “it was agreed that due to some questions regarding the Management of the 

project – there are no detailed plans, site surveys or technical instructions relating to the 

scheme – to simply carry out an invasive inspection of the primary areas of concern.” 

It described those as “1) the nature of the base material used under the brick paving, 2) 

the nature of the base material used under the main driveway and 3) the nature and 

efficiency of the land drainage system installed in the main lawn/turning circle.” 

It said that “it was further agreed that we would base our findings on Industry Standard 

Practice when carrying out our inspection (as opposed to attempting to follow any 

specification written by the Contractor and/or the owners as both Parties had produced 

documentation).” 
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ITEM 3: HERRINGBONE CLAY PAVED PATHWAY 
 
21. Of the Contract value of £2,675.00, the Respondent agrees to an allowance of £427.60, 

which it says is a labour charge for two men for a day to complete the work.  It bases that 

on the fact that “7.5 metres of this path had been laid leaving 2.5 metres to be laid on an 

already prepared sub base with all the materials needed to complete on site.” 

The Claimants seek an allowance of £600.00, saying that “There was more work than 

SHL has allowed for due to inaccurate cutting of edging bricks and round the drain.”  

However, they give no detail or evidence of that or of the length of time taken to justify 

the additional cost. 

As I said in paragraph 7, it is for the party making a claim to prove its case.  With respect 

to the Claimants, in the absence of greater detail of the work required and evidence and 

justification of its cost, I do not consider that they have discharged the burden on them 

and I allow the £427.60 to which the Respondent has agreed. 
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ITEM 4: CLAY PAVED COURTYARD AND DRIVEWAY THRESHOLD 
 
22. The Respondent’s letter dated 22nd August 2017 described this Item as being a clay 

paved courtyard of approximately 110 m2 and the price as £12,650.00: £115.00 per m2. 

By the time of its letter dated 9th October 2017, it had become a clay paved courtyard and 

driveway threshold of 265 m2 at a price of £30,475.00: the same £115.00 per m2. 

In its Defence, the Respondent submitted that, in fact, the total for the courtyard area was 

176 m2 and for the threshold 35 m2, a total of 211 m2 at £115.00 per m2, namely 

£24,265.00.  It gave reasons for submitting that an appropriate value for the work carried 

out was £21,464.00 and an appropriate allowance to complete the work would be 

£2,801.00.  In their Response to Question 6 in my letter dated 12th October 2018 to the 

parties, the Claimants accepted the Respondent’s submission and adopted that figure. 

I make an allowance of £2,801.00 for this item of work. 
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ITEM 5: LOOSE SHINGLE DRIVEWAY 
 
23. The Respondent’s letter dated 22nd August 2017 quoted prices for both a loose shingle 

driveway and a clay paved driveway.  The loose shingle was for 370 m2 for a price of 

£19,750.00: £53.38 per m2. 

By the time of the letter dated 9th October 2017, the area had changed to 355 m2 and the 

price to £19,710.00: £55.52 per m2.  In their Response to Question 6 in my letter dated 

12th October 2018 to the parties, the Claimants said the Respondent had changed the 

rate “without any explanation or acceptance by us”. 

In its Defence, the Respondent submitted, and the Claimants agreed, that the area was, 

in fact, 347 m2.  The Respondent based the price on the £55.52 per m2, making it 

£19,265.44; the Claimants maintained a figure of £18,522.30, based on the original 

£53.38 per m2. 

 

24. Although the Respondent’s letter dated 9th October 2017 appears to have recorded 

changes the parties had agreed, the Claimants challenge the increase in the rate for the 

driveway, which it said was “without any explanation or acceptance by us.”  The letter was 

in an identical format to that of 22nd August 2017, referring to the parties’ meeting on 

22nd July 2017 and saying that “Surrey Hills Landscaping are pleased to offer to 

undertake the following work.”  

I can only base my award on the evidence available to me and, the Claimants having put 

forward, in their statement in the Arbitration Application, their adoption of the rate of 

£53.38 m2 and the basis of them doing so, the burden of proof shifts to the Respondent 

to justify the higher rate it has put forward. 

It has not done that and, though I have considered other interpretations of the facts and 

the legal position which would result from them, I do not consider that I have any basis on 

which to take the circumstances outside clause 7.3 of the Contract.  I find that the rate of 

£53.38, and the resulting figure of £18,522.30, should be applied to this item of work. 

 

25. The Respondent set out its rationale for an allowance of £1,301.00 to be made to 

complete the work, giving a value of £17,964.83 for the work carried out.  The allowance 

included £726.00 for 22 tonnes of marine shingle, £125.00 for a pedestrian roller and 

£450.00 labour. 

The Claimants put the value of the work carried out at £16,721.00, submitting that the 

roller hire was more expensive than the Respondent had allowed and that, in addition, a 

gully was required to drain water from the drive into the pond, additional scalpings were 
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required and the shingle already laid had to be removed.  Accordingly, the allowance 

required from their assessment of the price was £1,801.00. 

Since I do not have any evidence to support the Claimants’ assertion of that figure, I adopt 

the Respondent’s figure of £1,301.00. 
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ITEM 8: PUBLIC FOOTPATH WORKS 
 
26. The Respondent makes an allowance of £40.00 from the contract figure of £2,270.00 for 

labour and ½ tonne of scalpings but seeks to set against that £131.50 for oak posts and 

labour in respect of them, giving an additional £91.50 net. 

The Claimants claim an allowance of £19.00 from the contract figure because “£2,251 

was the agreed amount as per SHL email of 05/12/17 attached.” 

The e-mail to which the Claimants refer was timed at 00:02 on the 5th.  It was part of a 

series of e-mails between the parties, in which figures and counter-figures were 

exchanged between them, both for individual items and composite totals.  They did not 

reach an overall agreement and, on 7th December 2017, 20:22, the Claimants wrote to 

the Respondent, pointing out that their last e-mail (5th December 2017, 11:08) had been 

Without Prejudice and offering “the full and final amount … offered in our email of 5th 

December 2017 … in full and final settlement. … Failing that, all our offers are withdrawn 

…”. 

 

27. I do not consider that the Claimants are entitled to go behind that e-mail to cherry-pick 

individual items of alleged agreement and, since they have not addressed the substance 

of the Respondent’s submission, I allow, on a quantum meruit basis, the additional 

amount the Respondent claims, in the sum of £91.50, giving a total for this item of 

£2,361.50. 
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ITEM 10: LAND DRAINAGE 
 
28. The Respondent asserts that the Claimants omitted a run of drainage across the centre of 

the circle, contrary to its advice, but then requested a further and longer run to the hedge 

line, increasing the overall extent by 10 linear metres. 

The Claimants deny any increase and detail approximately 58 metres around the inside of 

the centre circle, 35 metres along the hedge line and 15 metres along the top edge of the 

drive.  The resulting total of 108 metres is two metres less than the stipulated 110 

metres and they agree to pay the figure for the stipulated amount. 

I have no reason to doubt either submission but they cannot both be right and, in the 

absence of any supporting evidence for a higher figure, I adopt the stipulated figure.  I find 

that the amount payable under this head of claim is the £3,750.00 quoted in both the 

Respondent’s letters.  
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ITEM 11: LANDSCAPING AND LAWN SEEDING 
 
29. The parties agree that the contract value of this item is £11,502.10. 

Both the letter dated 22nd August 2017 and that dated 9th October 2017 describe the 

work to be carried out in the following terms: 

“All areas to be returned to lawn totalling approximately 950m2 is to be 
levelled 150mm below proposed finished level  Entire area to be raked to 
correct lines and levels whilst removing all weeds stones and debris.  Any 
required topsoil is to be imported to make up lawn levels and entire area 
to be compacted and re-raked to eliminate future settlement.  Area is to 
be heavily sown with a good quality shade tolerant lawn seed.  We 
recommend in dry conditions the lawn is regularly watered and not 
heavily traversed until the lawn has established.  Surrey Hills Landscaping 
are not responsible for lawn areas either poorly maintained or under 
watered. 
* Based on imported 200 tonnes of good quality 10mm screened 

topsoil.” 
 

30. The Claimants assert that “[A] substantial rework is required in the centre circle and 

landscaped area adjacent to footpath, including removal of extraneous material bricks, 

stone and timber etc, sifting of ‘polluted topsoil’, resolving poor drainage and total 

reinstatement of finished surface.”  For that, they claim £4,502.10. 

The Respondent admits that “There are … some areas where there were issues and I 

should not have tipped the 1.5 tonne of clay into the circle area.  There was some water 

retention apparent at the time.”  It asserts that “We have already supplied 217 tonnes 

which is over the 200 we agreed to allow before the job started with the extra 17 tonne 

coming to an extra £425 + vat which the Lee’s have agreed to pay for as stated in Mia’s 

completion list.  Aside from that there are other areas within the circle area that need 

some raking over when the area has settled.”  It estimates that it would have taken two 

men a further day to complete the landscaping, which it puts at £400.00; and 

acknowledges that the cost of the seed (£225.00) should also be deducted.  The net 

effect of those three items is an allowance of £200.00. 

 

31. Contracts into which parties enter must be respected and, unlike Messrs Sargent and 

Wanless, I cannot disregard the terms the Claimants and the Respondent agreed.  One of 

those appeared in the Claimants’ e-mail of 4th August 2017 to the Respondent.  It raised 

the costings for the sub-base and said:  “We want to use all rubble and hardcore that are 

currently on site.” 

The Respondent dealt with this issue at some length in its Defence.  It said: 

“Due to the new levels the centre circle needed an amount of extra 
material brought in to make up these levels, so we were instructed, by 
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the Lees, to dig up an old bonfire to use to help to build up the centre 
circle area along with a large pile of old turf from a previous job not 
associated with our works.  They instructed we use this underlying 
material rather than the cleaner clay material we had excavated from 
the original driveway or some more free draining imported sub soil.  
They were advised, by me, that this material was contaminated and not 
suitable as it could rot and cause future subsidence.  My concerns were 
not listened to and I was instructed to do it anyway. We spent 
considerable time sifting through the bonfire material pulling out metal 
bed springs, bricks and large roots before tipping it into the centre 
circle area and tracking it in with a digger where a further 150mm-
200mm layer of clean 10mm screened topsoil was to be laid over the 
top before seeding as our specification states.  This is also the same 
depth of topsoil the Lees stated in their specification (Hurlands-drive-
spec-v1.0).” 

 
In reply to this, the Claimants said: 

“In misjudging the levels, SHL had not made proper allowance for the 
amount of material required and subsequently removed too much 
material, which they contaminated in the process.  Any material to be 
reinstated, therefore, required proper sifting and cleaning, which did 
not take place.” 

 
32. With respect to the Claimants, I am not persuaded that they have proved the need for the 

amount of work which their claimed allowance represents or, if that need is correct, that 

the Respondent should be responsible for its extent, and none of the Estimates the 

Claimants have supplied appears to reflect, much less substantiate, the need or   

responsibility or the amount of the claimed allowance.  

In the absence of evidence proving their case in relation to this head, I allow them the net 

£200.00 I detailed in paragraph 30. 
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OTHER COMPLAINTS 
 
 
33. 

 

 

 

The Claimants have eight other complaints, for which they claim an allowance of 

£15,000.00. 

The parties have agreed to the Respondent making the allowances in black below and I 

have awarded the allowances in blue: 

Item Item description Allowance 

12. Estate fencing 500.00 

13. Crushed drainage pipes 525.00 

14. Drainage pipe outlet 525.00 

15. Substandard haunching 500.00 

16. Base of driveway entrance 0.00 

17. Crushed electrical duct under block paving 0.00 

18. Reinforcement above pond 2,100.00 

19. Stabilise block paving parking area 0.00 
     __________ 

    £ 4,150.00 
     __________ 

 

Again, my rationale appears in the paragraphs which follow. 
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ITEM 12: ESTATE FENCING 
 
 
34. 

 

 

 

The Claimants complain that the Respondent inappropriately removed a section of the 

metal estate fencing either side of that which was removed for the gateway for the new 

driveway.   

They point to their reply to the Respondent’s e-mail of 28th July 2017, which asked:  

“Where the new driveway entrance is situated, will the current boundary to the road be 

stripped out with a new fencing/hedging going back in place?”  They said, on the same 

day: “We are not planning to strip away the hedging further than the entrance itself … “. 

They assert also that: 

“Moreover, SHL precisely cut through and preserved the existing estate 
fencing 20 metres from the main gateway to create the entrance for 
the new footpath, and there was every reason to believe they would 
adopt the same approach to the gateway.” 

The Respondent submits that: 

“The Lees own specification did not state the requirement to salvage the 
estate fencing and no mention was made when I advised the Lees that I 
was due to break out through to the road to create the opening for the 
driveway.  The estate fencing within the thick hedge line was tangled, 
rusted and twisted beyond practical salvage so it was cut either side of 
the opening and removed with the tangle of hedgerow.  At no point 
after this event did the Lees say they wanted to keep the fencing and it 
only became a problem weeks after the event happened when things 
were becoming strained.” 

It has also submitted two photographs to illustrate its point. 

 

35. Even without the e-mail exchange, I would consider the default position to be that there 

should not be a gap which another photograph the Respondent has submitted shows to 

be of the order of two metres each side of the gateway without the Claimants’ agreement 

to that, whatever the state of the existing fencing.  A fortiori with the e-mail exchange. 

I find for the Claimants on liability under this head of claim. 

 

36. However, I have no other Estimates with which to compare Mr Covey’s and the 

photographs show the considerable element of betterment from which the Claimants 

would benefit by the replacement of the old fencing with new.  In the circumstances, I 

award the Claimants £500.00 under this head of claim. 
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ITEM 16:  BASE OF DRIVEWAY ENTRANCE 

 
37. 

 

 

 

I find the position relating to this head of claim confusing.   

The Claimants say that the photograph the Respondent has submitted is misleading 

because it was taken on 21st September 2018, after remedial work was carried out.  That 

work required the drive entrance to be dug out and membrane, new hardcore and 

scalpings installed and was required “in order to use the entrance after contract 

termination.”  They say that, during the process, clay and other compressible material was 

found, which contributed substantially to the subsidence.  They submitted a photograph 

taken before the work was carried out, showing the rutting. 

Mr Sargent’s Report refers to the fact that the trial hole outside the gate “was found to be 

only 250mm deep in total (this hole was dug in the lowest part of the driveway, where the 

ground had become rutted during use.”   

Mr Wanless said that “a clear 70mm layer of MOT Type 1 road base could be seen above 

a layer of approximately 150-180mm recycled aggregate.  A woven geotextile was 

evident at the bottom of the pit.  This measurement was taken from the deepest rut as 

you approach the entrance gates from the road.” 

Both those Reports record the findings on 10th May 2018. 

 

38. Although the work had been carried out by 21st September 2018, I do not have an Invoice 

to support its cost but only an Estimate dated 14th September 2018, which included a 

deeper excavation than that in the Respondent’s specification. 

I accept Messrs Sargent’s and Wanless’s findings that some rutting had occurred but I 

also accept the Respondent again directing me to the Claimants’ requirement to “use all 

rubble and hardcore that are currently on site.”  Once more, that seems to have 

contributed to the problem: indeed, the Claimants refer to “clay and other compressible 

material … , which contributed substantially to the subsidence.”  Mr Sargent was 

concerned at the presence of contaminated material and I do not consider that I have 

evidence on which to lay the blame for the problem at the door of the Respondent. 

I reject this head of claim. 
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ITEM 17: CRUSHED ELECTRICAL DUCT UNDER BLOCK PAVING  

 
39. 

 

The Claimants say that the crushed duct from the site of the garage to the plant room, 

resulting in it being blocked, was discovered when the electric gate was being 

commissioned.  They referred to their e-mail of 25th September 2017 to the Respondent, 

in which they said:  “Unfortunately it looks like the guys covered the duct to the plant 

room today but I am sure they can uncover and extend it tomorrow.” 

They further say that “Excavation under the block paving parking area established that the 

joint from the existing duct to the SHL installed duct was inadequate and full of debris.  

When the duct to the plant room was rediscovered it was not properly jointed.” 

 

40. The Claimants’ claim in respect of this is £700.00.  In relation to it, they say: “Work 

completed at time of gate installation.  No invoices available.” 

My role is to compensate the Claimants for any loss they establish as a result of the 

Respondent’s established breach of contract or breach of duty.  If no breach of 

contract/breach of duty or loss as a result of it is established, there can be no 

compensation. 

Since the Claimants have not established any loss, I reject this head of claim. 
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ITEM 18: REINFORCEMENT ABOVE POND 

 
41. 

 

The Hurlands Drive Specification dated 20th August 2017, which the Claimants provided, 

described itself as an “outline specification” and said that “the line of the drive and the 

exact position of the garage will be adjusted to allow the formation of a circular drive.” 

It included provisions, at paragraph 11 that “The drive shall be approximately circular in 

nature and follow the route shaded xxxxx on the A3 plan”; and at paragraph 19 that “The 

edge of the pond and the orchard area will be landscaped to blend with the new drive …” 

 

42. The Respondent’s letters dated 22nd August and 9th October 2017 both contained a 

paragraph headed “Edge restraints” in the following terms: 

“To construct a series of granite edge restraints to the extremities of 
the driveway.  All to be laid to correct lines and levels on a concrete 
foundation then haunched and trowelled smooth to reverse side.” 

No provision was made to reinforce the edge of the driveway because, the Respondent 

says, of its distance from the pond.  However, on 6th September 2017, the Claimants 

notified the Respondent, by e-mail, of a change to the line of the driveway, which took it 

closer to the pond. 

43. In October 2017, the Respondent says when the granite setts for the driveway edging 

were installed, the parties spoke (the Claimants say that they raised the issue) of the 

proximity to the pond and the steep bank down to it.  It was agreed that additional work 

would be required, the Respondent says to shore up the bank, the Claimants say to 

address their concern that children might slip down the bank and into the pond. 

At the Respondent’s suggestion, it was agreed that it would supply some large granites 

which, it said in an e-mail of 13th October 2017, “could be placed on concrete pads and 

used to stabilize the bank down to the pond and then you could plant in and around them.  

I can let you have them for what I paid for them which is around £175 + vat each and 

we’d need a day’s labour for three guys and a large machine into place onto concrete 

pads.”  That was one of several options the Respondent mentioned in the e-mail. 

 

44. Mr Sargent’s Report records that: 

“During the investigation and whilst locating the outfall from the 
drainage system, we discovered that the bank between the driveway 
and lower pond is shifting/collapsing towards the pond.  It would 
appear that the bank has been formed by placing old concrete 
foundations and other rubble, covered in subsoil.” 

It also referred to poor quality haunching, which is the subject of Item 15 and in relation to 
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which the parties have reached agreement. 

 

45. The Respondent submits that it “[finds] it incredible that the Lees expect me to pay for 

this work when they decided to move the driveway closer to the pond creating the issue 

and then didn’t engage me any further or request a quote for the works to resolve it using 

the methods I’d suggested.” 

With respect to the Respondent, I cannot accept that submission.  The Claimants were 

entitled to rely on the Respondent’s professional experience and expertise to advise them 

on the viability or otherwise of their proposal and any steps required to make it viable.  

Expressed in different words, they were entitled not to have a bank which shifted or 

collapsed or, if that was not going to be possible, to be told that. 

In the event, they accepted the Respondent’s proffered solution to the problem, which Mr 

Sargent says was not adequate and which assessment the Respondent has not 

challenged.  In doing so, they agreed to pay the cost of the granites and the labour and 

machinery costs, of which they had received an indication. 

I consider that the Respondent must be liable for the reasonable cost of the necessary 

remedial work. 

 

46. The Claimants have submitted Estimate number 272018 dated 14th September 2018 of 

HJS Groundworks in the sum of £2,100.00 for the remedial work. 

Although the Respondent has objected to the Claimants’ figures in general, it has not 

challenged the amount of this Estimate and I award the Claimants that sum by way of an 

allowance from the balance outstanding from them to the Respondent. 
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ITEM 19: STABILISE BLOCK PAVING PARKING AREA 

 
47. 

 

The work to this area was a major part of the contract. 

Nevertheless, the Hurlands Drive Specification dealt with it very cursorily: 

“Hard standing, brick pavers laid flat, shall be installed in the area 
shown.” 

The Respondent’s letters dated 22nd August and 9th October 2017 addressed the 

requirements more fully.  There were slight differences between them, in part because of 

the addition of a reference to the driveway threshold, but those are not material to this 

Arbitration.  The relevant wording in the letter dated 9th October 2017 read: 

“Excavation 
Proposed areas … should be excavated to a minimum depth of 235mm 
below proposed finishing level.  Upon excavation, the ground conditions 
will be assessed and if it is deemed necessary a woven geotextile 
membrane will be laid underneath the sub base to provide tensile 
support and prevent rutting through separation. 
 
Sub Base 
A department of transport Type 1 approved recycled road base is to be 
laid to entire area of hardstanding at a compacted thickness of 
150mm.  All to be raked to correct lines and levels and vibro 
compacted to ensure consolidation. … 
 
Clay paving 
Clay paving is to be laid to area … .  All to be laid to correct lines and 
levels on a 40mm screeded sharp sand base. … 
 
Jointing and compaction 
On completion of all paving and cutting, entire area is to be jointed with 
fine washed kiln dried paving sand then twice vibro compacted to 
ensure consolidation and firm bedding of blocks.” 

Woven into that specification, however, was the Claimants’ requirement, to which I 

referred in paragraph 31, to use “all rubble and hardcore that are currently on site.”  They 

repeat that in their Reply, saying: “The use of the existing brick rubble at Hurlands had 

always been part of the contract and the emails below clarify what SHL intended to do 

with that rubble.”  It was incorporated into the Respondent’s letters of 22nd August and 9th 

October 2017: “All hardcore and rubble is to be stockpiled for crushing and re-use for 

driveway sub-base.” 

48. The Claimants claim an allowance of £7,500.00 “for work to stabilise block paving 

parking area due to lack of membrane and clay and other foreign material mixed in with 

MOT type 1.”  
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The Respondent says that Type 1 crushed concrete was used as a sub-base for the area, 

laid over a geotextile membrane.  It refers to a photograph showing the excavation of the 

area and a partially rolled out roll of white geotextile membrane.  The one area where it 

says that the membrane was not used was where there was an existing sub-base of very 

good quality where there had been an old footpath.  It believes that this is where Mr 

Sargent dug the only test hole in that area. 

 

49. I referred, in paragraph 20, to the reference in Mr Sargent’s Report to him having carried 

out a purely factual role because of “some questions regarding the Management of the 

project – there are no detailed plans, site surveys or technical instructions relating to the 

scheme.”  He says that “It was further agreed that we would base our findings on Industry 

Standard Practice when carrying out our inspection (as opposed to attempting to follow 

any specification written by the Contractor and/or the owners as both Parties had 

produced documentation).” 

In relation to his inspection of the driveway, he expresses some “Concerns”, in the 

following terms: 

“The base material was found to be largely comprised of a mixture of 
shingle, brick rubble and tarmac, although MOT Type 1 was specified 
to be used.  It would appear that an amount of non-MOT Type 1 was 
used (MOT Type 1 should be clean material, with no soil content.) … 

 
It would seem likely that an amount of ‘clean’ MOT Type 1 was used on 
site, laid over another, ‘dirtier’ material. (Reclaimed rubble from the 
original site?)” 

In relation to the Brick Paved Area, he says: 

“Once again, the base material was found to be ‘dirty’ and comprised 
mainly of round granular material – almost shingle/small pebbles – 
and not clean MOT Type 1. … 

The quality and origin of the primary sub-base material remains 
contentious.  Standard Practice calls for ‘clean’ material, with no soil 
or fines.” 

50. Mr Sargent’s concern in that respect centres on the Respondent having apparently strayed 

from its own specification to something less satisfactory.  The Respondent says that it had 

expressed similar concerns when the Claimants had told it of their intention but that they 

had overruled it.  It was, therefore, left with a compromise. 

In the face of that compromise, it produced a finished article of which Mr Sargent, despite 

his concern, was able to say:  “The base material depth of 250mm of infill and 40mm 

sharp sand should be adequate to support the brick drive.” 
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51. Mr Sargent’s second criticism concerns his failure to find a geotextile membrane under 

the area, the lack of which he considers “could mean future problems with settlement.”  

However, he recognises that “the Landscapers quotation did state that it would be 

installed ‘if deemed necessary’.” 

As I have said, the Respondent maintains that it was used, except in a small area where, 

for a specific reason, it was not considered necessary, and there is evidence to support its 

use in the photograph to which I have referred. 

The Claimants do not dispute the Respondent’s photograph but say that: 

“However this was one area that required substantial rework by them 
due to their misunderstanding of the set levels of the road, the existing 
herringbone path and the ground level adjacent to the cottage.  We 
suspect therefore that the original geotextile material may have been 
removed and not reinstated.” 

With respect to the Claimants, I do not consider that I can override the contractual 

provision and the Respondent’s evidence on the basis of speculation. 

 

52. Lastly, Mr Sargent highlights the fact that the area “should have been finished by 

sweeping fine kiln dried sand into the joints, … [which] essential work helps to seal the 

joints and reduce the amount of rainwater from seeping into the base of the work.  In the 

event of the joints remaining unsealed, water permeating into the ground can have a 

deleterious effect.  Any subsidence or undue movement can cause the bricks to rub 

against each other, causing spalling or chipping to the brick edges.” 

The Respondent wrote to the Claimants on 20th December 2017, referring to his visit the 

previous day.  It said: 

“I noticed yesterday during my visit that you have vehicles parked on 
the courtyard area.  When you terminated our contract I made it clear 
that there was an amount of sand that needed to be brushed into the 
courtyard area when it was dry to lock the block paving in.  This still 
hasn’t been done so you risk the sand beneath the paving becoming 
saturated and in turn cause rutting to the courtyard area for which I 
will not be held liable.” 

 

Two e-mails followed that day.  In the first, the Claimants said:  “For the record, additional 

sand had been brushed into the courtyard area subsequent to our terminating the 

contract.”  The Claimants say, in their Reply, that “sanding of block paving is an iterative 

process and as it ‘disappears’ into the joints more sand is applied.” 

 

In the second e-mail, the Respondent said:  “On inspection yesterday it’s clear that the 

joints are not filled in places and there are vehicles parked on the courtyard, I have some 
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photos of this.  Am just making you aware that if you get any issues with rutting or 

subsidence, we are not liable for any issues that may arise due to us not achieving 

practical completion.” 

 

53. I appear, therefore, to be left with contamination, in relation to which the Claimants were 

the authors of their own misfortune; the use or absence of geotextile membrane, of which 

I do not have compelling evidence to counter the Respondent’s evidence; and sanding 

which Mr Sargent, 5½ months after the Respondent last had any control over it, 

considered still incomplete. 

With respect to the Claimants, I do not consider that I can support them in this head of 

claim in those circumstances and I reject it.  
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“AGREED” EXTRAS 

 
54. 

 

Although the extras with which I deal in this Section are described as agreed, the 

Claimants treat their amount as £3,412.50, while the Respondent puts it at £3,822.50. 

55. The Claimants submit that the Respondent has included £425.00 for an extra 17 tonnes 

of soil mentioned in relation to Item 11 above both in its figures for that Item and in the 

Extras. 

After an exchange of e-mails on 5th December 2017, the Respondent set out figures for 

the items in the “agreed” extras.  After adding the cost of a skip hire, which was 

subsequently agreed at £235.00, they totalled £3,412.50, the figure the Claimants have 

submitted.  I award that sum to the Respondent for those extras.  
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DISPUTED EXTRAS 

 
56. 

 

DRAINAGE TO PAVED COURTYARD 

The Claimants submit that “the drain to the block paving parking area was always part of 

the contract and not an extra item.”   

Neither the specification for the Clay Paved Courtyard in the Respondent’s letter dated 

22nd August 2017 nor that for the Clay Paved Courtyard and Driveway Threshold in its 

letter dated 9th October 2017 made any mention of drainage being provided to that area. 

The parties agree that there was a discussion about it subsequently and the Claimants 

have submitted an e-mail of 9th October 2017 from the Respondent, in which it 

acknowledged that there had been discussion at an earlier stage about the possibility of 

including it but it had not been included for reasons which it specified. 

I am not clear why the Respondent should have written that on the same day as its 

Specification Letter but, in any event, as I have said, it was not included in that letter and, 

since it would have been fresh in the Claimants’ minds at that time, I would have 

expected them to challenge its omission, if it was to be part of the Contract.  I have no 

evidence that they did so and, since they have not suggested that the work was not done 

nor challenged the amount the Respondent has claimed for it, I allow the Respondent the 

£1,645.00 claimed for it on a quantum meruit basis. 

 

 DRAIN/MANHOLE COVERS 
57. The Respondent claims £390.00 for supplying and fitting two recess covers to the clay 

paved pathway and courtyard, which it says were not visible during the initial inspection 

nor detailed in the plan or specification the Claimants supplied. 

The Claimants say that: 

“The recessed cover in the herringbone clay paved pathway was always 
part of the job.  Its presence was made known to SHL during the initial 
site visit.  The other recessed cover in the block paving parking area 
was always there, although originally it would have been in the circular 
driveway.  No mention of it being an ‘extra’ has been made until this 
arbitration.  We do not accept that the requirement for both covers 
was not made known to SHL before the contract commenced. 

There was a requirement for a cover for the mains water distribution 
manhole, which was identified on the A3 drawing at point E.  It was 
also visible during the site inspection.” 

 

58. I accept the Claimant’s contention in relation to the mains water distribution manhole but 

I am not clear that that is part of the Respondent’s claim, which relates to two “recess 
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covers”, which I take to be the two in the first quoted paragraph above. 

On balance, I consider that I should treat them as included in the contract and I reject 

them as extras. 
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INTEREST AND RESPONDENT’S EXPENSES  
 

59. 

 

The Respondent claims interest on the balance established to be due at the rate of 4% 

over LIBOR, pursuant to clause 6.3 of the Landscape Works Agreement. 

The Claimants submit that clause 6.3 does not apply because they paid the first four 

Invoices timeously but rejected the later Invoices because no agreement could be 

reached as to the amount due.  They consider those Invoices to be invalid in the 

circumstances in which the parties found themselves. 

 

60. The Claimants’ argument, in essence, is that they have acted properly and should not be 

penalised.  However, a requirement to pay interest is not a criticism of the paying party’s 

behaviour but a reflection of who has had the benefit of the money during the impasse. 

I consider that the correct interpretation of clause 6 and Schedule 1 of the Agreement is 

that stage payments equal to the cost of materials and labour may be invoiced 

fortnightly; payment of any stage payment so invoiced is due within five working days of 

the receipt of the Invoice; and that, in default of payment, interest is payable at the 

stipulated rate from the date on which payment is due until the date of actual payment. 

The Respondent’s last three Invoices have been outstanding since their due date and I 

find that interest is payable on them at 4% over LIBOR, in accordance with the Contract.  

The 12 month LIBOR rate at the last working day before this Award, 31st December 2018, 

was 1.17031%.  I calculate the interest payable for the respective periods from the due 

date for payment until today’s date are as follows: 

Invoice number 1103 
Date of Invoice:    30th November 2017. 
Amount:                £9,335.00. 
Payment due:       7th December 2017. 
Period overdue:    1 year 26 days. 
Interest:                £517.03. 
 
Invoice number 1104 
Date of Invoice:    4th December 2017. 
Amount:                £7,846.25. 
Payment due:       11th December 2017. 
Period overdue:    1 year 21 days. 
Interest:                £429.02. 

Invoice number 1105 
Date of Invoice:    5th December 2017. 
Amount:                £4,311.67. 
Payment due:       12th December 2017. 
Period overdue:    1 year 20 days. 
Interest:                £235.14. 
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61. The Respondent seeks to recover a Loan Fee for, and interest on, a loan it was compelled 

to take out because of the effect which the dispute between the parties had on its 

cashflow: a total of £2,914.00. 

The Claimants resist that claim on the ground that the Respondent’s financial position is 

not something for which it is responsible. 

The Landscape Works Agreement, clause 14.3, requires “the Client … [to] reimburse the 

Contractor all direct costs and expenses incurred as a consequence of such termination 

or suspension.” 

More generally, impecuniosity can be relevant in certain limited circumstances, in 

particular credit hire.  However, with respect to the Respondent, although I can fully 

understand the impact of the combination of consequences of the contract finishing early 

and the invoiced payments remaining outstanding, the Contract entitled the Claimants to 

terminate it in the way in which they did and I do not consider that I can attribute its 

difficulties to only one of those two factors. 
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CONCLUSION AND COSTS 
 
 

62. I award the sum of £26,064.49, calculated as set out below, to the Respondent in 

relation to the matters the subject of this Arbitration and direct the Claimants to pay that 

sum to the Respondent within 14 days. 

 
Contract value 
“Agreed” extras 
Disputed extras 
 
 
 
Less: Allowances: 
              Items 1-11   
              Items 12-19 
          Payments 
 
 
 
Add: Interest: 
               Invoice number 1103 
               Invoice number 1104 
               Invoice number 1105 
 

           Amount due 
 

 
 

 
 
 
 
 

7,044.60 
4,150.00 

50,144.00 
   _________ 
 
 

517.03 
429.02 
235.14 

    _________ 
 

 

81,164.40 
3,412.50 
1,645.00 

      _________ 

86,221.90 

 

 

61,338.60 
      _________ 

24,883.30 

 

 

1,181.19 
      _________ 

£ 26,064.49 
       _________ 

 
 
63. The Rules of the Trustmark Scheme do not allow a party to recover costs of the 

Arbitration from the other party and I make no Order as to costs. 

 
 
THIS Award is made and published by me at Cornwall Buildings, 45 Newhall Street, 

Birmingham, B3 3QR, England, on Wednesday, 2nd January 2019. 

 
David A Ellwood, FCIArb 

Arbitrator 
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