PRESS  RELEASE  for  Friday 17th. March Issues

For everyone who supported the legal challenge to Waverley Borough Council's changes to its contract with Crest Nicholson for development of the East Street / Brightwell's site, the ruling by Mr Justice Dove that the claimants, two of them Waverley and Farnham town Councillors, did not have the required legal standing to go forward to a judicial review will come as a profound disappointment.

The claimants had a high degree of confidence that the court would rule in their favour on legal standing, as this issue had been tested in a very similar case in the High Court, brought by a Winchester City Councillor (Kim Gottlieb) against his own council. In that case Ms Justice Lang ruled that the claimant, as a resident, council tax payer and city councillor, had a legitimate interest in seeking to ensure that his local authority “complies with the law, spends public funds wisely and secures through open competition the most appropriate development... ". Furthermore, the judge added that it was well established that no direct financial or legal interest is required to bring a claim for judicial review. 
In this case, Mr Justice Dove took the view that the claimants did not have the required standing as they are not economic operators, the term used for potential alternative developers to Crest Nicholson. He stated “Whilst, therefore, I have no doubt that the concerns and objectives of the claimants are entirely genuine and expressed by them in the public interest, that observation, and their interest as either council tax or rate payers or as members of local authorities, are not sufficient to establish that they were within the Chandler test and thus they do not have standing to bring this claim.” The Chandler test arises from another relevant legal decision.

The claimants are concerned that the law in this area is so complex that two eminent High Court judges have come to diametrically opposed decisions on essentially the same issue. They are even more concerned that this decision prevents the claimants from putting the substantive issues before the courts at a judicial review.

The proposed development is self-evidently a high risk project. It has taken around 15 years from the initial agreement to reach the stage of a supposedly viable scheme. In order to achieve this, Waverley has made major financial concessions to Crest Nicholson including 1)accepting £3.19m for land previously stated as having a minimum value of £8.76m, 2) paying £4m for land where no payment is to be recovered from Crest Nicholson, 3) removing the Gostrey (day) Centre from the development site to an edge of town location at the Memorial Hall, involving a substantial, yet to be finalised cost to Waverley, and providing a significant cost saving and financial benefit to Crest Nicholson, 4) against their own policies on affordable housing, dropping social rented housing from the development and replacing it with shared ownership housing, providing a substantial financial benefit to Crest Nicholson and 5) allowing Crest Nicholson to build the commercial elements of the scheme, which were due to be put out to competitive tender under the original agreement.
Crest Nicholson is clearly well aware of the risks inherent in this development, as they have spent many years seeking an investment partner to take on the funding and financial returns from the commercial part of the development. This having failed, Surrey County Council has stepped in with a possible investment of £30 million, thus transferring the major element of risk in this project to the public sector.

Claimants would have wished to bring all of these changes and risks before the court in a judicial review. All of the legal advice accessible to the claimants strongly indicates that they  would have succeeded in their claim. Sadly this judgement indicates that members of the public, and councillors representing them, have no opportunity for redress where they believe that their Council has acted unlawfully and spent, or planned to spend, public money unwisely 

The five claimants are discussing with their legal team what further action they might be able to take. In the meantime they would like to express their immense gratitude to all those who have supported them so generously
