Dear Zac, 
Western Planning – URGENT - Missing documents 
It appears that a number of documents which are vital to Members’ consideration of the Red Court, Scotland Lane (WA/2020/1213) application have been omitted from the Application Record.   
1. Please confirm that it is the case that the documents highlighted below have been omitted from the website.  
2. Having accepted that Members cannot lawfully grant consent in the absence of an appropriate assessment [OR p140], please let Members know your intentions in respect of either meeting the statutory requirements or revising the Officer Recommendation accordingly.  
The Application Record for Scotland Lane shows that a Letter from HSRA to the Chairman and HoP dated 26th May 2021 alerted them to “missing documentation”. The file was eventually uploaded on 6th July. 
Under the heading “Absence of material evidence in statutory consultation”on p5, Howard Brown’s HSRA letter cited Natural England’s response of 30th March 2021 which states in NE’s text box, 
“Following our virtual meeting to discuss mitigation for the proposal on 18/02/2021 and the receipt of updated documentation on 09/03/2021 (‘210308 Heads of Terms update – FINAL’, ‘Further Landscape Notes on WA_2020_1213 24.02.21 and ‘Land at Scotland Park - addendum HRA 080321 final’) and further amendments agreed with Natural England on 25/03/2021 and 29/03/2021, Natural England is satisfied that the specific issues we have raised in previous correspondence relating to this development have been resolved.”  
NE further state that, 
“… the Applicant has designed a package of impact avoidance and mitigation measures to ensure that the proposed development will not contribute to increased recreational pressure on the SPA. These are referred to as the ‘Wealden Heaths Mitigation Strategy’ (WHMS) “ 
It appears that of the vital documents referred to, only the ‘Heads of Terms’ have been uploaded to the website. 
 The Western Planning Agenda Papers (pp139-140, para 32 of the Officer Report) Officers accept that “an Appropriate Assessment is required”, asserting that they have “sufficient information to carry out an Appropriate Assessment” such that “the Council have carried out the Appropriate Assessment”.  Officers conclude that there is “sufficient certainty that these measures will be effective”.   
It is currently not possible for Members to claim any such certainty, as the Draft AA Proforma for Red Court containsno assessment of the extent to which the mitigation is effective, no assessment of in-combination effects, no Favourable Condition conservation targets and no bird population data  for the WH2SPA, so does not meet the statutory requirements of an AA.   The Proforma is a screening document, i.e. intended to unlawfully screen out the need for detailed assessment.  
Note that it has been firmly established by the Courts that the advice to decisionmakers from Natural England, PINS, ‘experts’, lawyers and Officers since ‘Hart’ (2008) has been wrong ;   authorities cannot evade appropriate assessment of mitigation measures by merely assuming their efficacy at an arbitrary screening stage. Paragraph 39 of People Over Wind & Sweetman (C-323/17) states that, 
“the assessment carried out under Article 6(3) of the Habitats Directive may not have lacunae and must contain complete, precise and definitive findings and conclusions capable of removing all reasonable scientific doubt as to the effects of the proposed works on the protected site concerned” 
 
[bookmark: x__Hlk56572673]The National Planning Policy Guidance explains the implications of the Judgement in People Over Wind, concluding that, 
 
[bookmark: x__Hlk56571976]”… the competent authority must now assess the robustness of mitigation measures through an appropriate assessment.”  [Paragraph: 006,  Reference ID: 65-006-20190722; 22 07 2019] 
 
There is no ambiguity in “must now”.   Natural England (and the advisers and decisionmakers who have been evading assessment) must now mend their ways or face the consequences.    We know that no detailed and/or robust assessment exists by which the efficacy of Natural England’s mitigation strategies can be gauged, because if any such risk assessment existed then Natural England and Officers would surely choose to provide it to us. 
3. In the circumstances, Members do not have time to search numerous documents for information that does not exist.  If Officers have any document(s) detailing the evidence of the effectiveness of such ad hoc faux-SANG solutions, please email Members accordingly, with specific paragraph references.   
4. Please also ensure that it is properly explained to Members that in the absence of a complete appropriate assessment, paragraphs 177 and 11 of the NPPF 2019 confirm that neither the ‘presumption in favour of sustainable development’ nor the ‘tilted balance’ can be applied.   
Yours, 
 
Cllr Jerry Hyman 
Substitute Member of Western Planning Committee, Farnham Firgrove  
 


